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lay below water level would have entailed not only a different means of extrac-
tion, but 10 to 12 times as great a cost. The court held that the extreme 
increase in the cost of extraction justified the defendant’s nonperformance. 
Even though performance clearly was not literally impossible (indeed, it 
was not even “subjectively” impossible), it was sufficiently different from 
what the parties had both contemplated at the time of contracting as to be 
“impracticable.”

As did the first Restatement, the Restatement (Second) incorporates the 
doctrines of impossibility (§§262, 263, 264), impracticability (§§261, 266), 
and frustration (§§265, 266). As we have already noted, the Uniform Com-
mercial Code also has a rule covering traditional impossibility (§2-613); it 
also provides in §§2-615 and 2-616 for complete or partial excuse from the 
duty of performance in cases of impracticability. The ambit of UCC §2-615 is 
apparently broad enough to encompass instances of both traditional impos-
sibility and impracticability, as well as frustration of purpose.

The parties to a modern contractual dispute — and the court that must 
resolve that dispute — therefore have available to them several strands of doc-
trine that may apply to reduce or entirely excuse the liability that would ordi-
narily flow from nonperformance. They also can make use of myriad cases and 
commentaries in which the justification for, and application of, those various 
doctrines is considered. The following cases are typical recent examples in 
which these doctrines have been invoked by defendants in an effort to avoid 
liability for nonperformance.

Karl Wendt Farm Equipment Co. v. 
International Harvester Co.
United States Court of Appeals
931 F.2d 1112 (6th Cir. 1991)

Before Jones, Ryan and Boggs, Circuit Judges.
Nathaniel R. Jones, Circuit Judge.
Plaintiff Karl Wendt Farm Equipment Company (“Wendt”) appeals and 

defendants International Harvester Company and International Harvester 
Credit Corp. (collectively “IH”) cross-appeal from a deficiency judgement and 
preceding trial verdicts in this contract action relating to a dealer sales and 
service agreement. For the reasons set forth below, we reverse and remand in 
part and affirm in part.

I.

This diversity action arises out of IH’s decision to go out of the farm 
equipment business after a dramatic downturn in the market for farm 
equipment. In the fall of 1974, Wendt and IH entered into a “Dealer Sales 
and Service Agreement” (“agreement”) which established Wendt as a dealer 
of IH goods in the area of Marlette, Michigan. The agreement set forth 
the required method of sale, provisions for the purchase and servicing of 
goods, as well as certain dealer operating requirements. The agreement also 
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provided specific provisions for the termination of the contract upon the 
occurrence of certain specified conditions.

In light of a dramatic recession in the farm equipment market, and sub-
stantial losses on the part of IH, IH negotiated an agreement with J.I. Case 
Co. and Tenneco Inc. (“Case/Tenneco”) to sell its farm equipment division to 
Case/Tenneco. The sale took the form of a sale of assets. The base purchase 
price was $246,700,000.00 in cash and $161,300,000.00 to be paid in participat-
ing preferred stock in Tenneco. While IH asserts that it lost $479,000,000.00 
on the deal, it also noted that this was a “paper loss” which will result in a tax 
credit offsetting the loss. J. App. at 405.

In its purchase of IH’s farm equipment division, Case/Tenneco did not 
acquire IH’s existing franchise network. Rather, it received “access” to IH deal-
ers, many of whom eventually received a Case franchise. However, there were 
some 400 “conflicted areas” in which both a Case and an IH dealership were 
located. In these areas Case offered only one franchise contract. In nearly two-
thirds of the conflicted areas, the IH dealer received the franchise. However, 
Marlette, Michigan was such a “conflicted area” and Wendt was not offered a 
Case franchise.

Wendt filed this action alleging breach of IH’s Dealer Agreement and 
several other causes of action, but all Wendt’s allegations save the breach of 
contract action were disposed of before trial. IH filed a counter-claim against 
Wendt for debts arising out of farm equipment and parts advanced to Wendt 
on credit.

At trial, the court allowed IH’s defense of impracticability of performance 
to go to the jury on the contract action. The jury returned a verdict of no 
cause of action on the contract and the district court denied Wendt’s motion 
for J.N.O.V./new trial, which was based on the invalidity of the impracticabil-
ity defense. These actions by the court form a substantial basis of Wendt’s 
appeal. In addition, however, the court ordered a directed verdict for Wendt 
as to IH’s defenses of frustration of purpose, an implied covenant limiting 
the duration of the contract and a defense relating to whether Section 2 of 
the agreement permitted IH to cease production of all its product lines. The 
court’s directed verdict on the viability of these defenses forms the basis of 
IH’s cross-appeal. . . . 

II.

We review the trial court’s interpretation of a contract de novo. . . . 
Wendt asserts a number of errors surrounding the district court’s allowing 

the defense of impracticability of performance to go to the jury. Wendt first 
contends that the defense of impracticability due to extreme changes in mar-
ket conditions is not a cognizable defense under Michigan law. In the alterna-
tive, Wendt argues that there was insufficient evidence to withstand Wendt’s 
motion for a directed verdict on impracticability. The jury’s verdict of no cause 
of action against IH based on the impracticability defense also forms the basis 
of Wendt’s motions for J.N.O.V. and new trial.

To determine whether the doctrine of impracticability is applicable under 
Michigan law based on the circumstances presented in this case, the court must 
first look to any controlling decisions of the Michigan Supreme Court. . . . 
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The district court . . . asserted that the Michigan Supreme Court’s recog-
nition of the doctrine of impossibility was not altered by its adoption of the 
U.C.C. in 1964 and further that the doctrine of impossibility was broadened 
by the Michigan Court of Appeals in Bissell v. L.W. Edison Co., 9 Mich. App. 
276, 156 N.W.2d 623 (1967) to excuse future performance when circumstances 
make performance impracticable. . . . 

In Bissell, the Michigan Court of Appeals, relying on the Restatement of 
Contracts section 457, concluded that the doctrine of impossibility is a valid 
defense not only when performance is impossible, but also when supervening 
circumstances make performance impracticable. Section 457 of the Restate-
ment of Contracts, now section 261 of the Restatement (Second) of Contracts 
(1981) provides:

Discharge by Supervening Impracticability

Where, after a contract is made, a party’s performance is made impracticable 
without his fault by the occurrence of an event the non-occurrence of which was a ba-
sic assumption on which the contract was made, his duty to render that performance 
is discharged, unless the language or the circumstances indicate the contrary.

Although Bissell did not involve non-performance due to economic causes, 
the court relied extensively on section 457 which defines impossibility to in-
clude, “not only strict impossibility but impracticability because of extreme 
and unreasonable difficulty, expense, injury and loss involved.” Bissell, 9 Mich. 
App. at 285, 156 N.W.2d at 626. In the instant case the district court relied 
heavily on the language of section 457 quoted in Bissell to conclude that the 
extreme downturn in the market for farm products was “unreasonable and 
extreme” enough to present a jury question as to the defense under Michigan 
law. See J. App. at 47.

Recognizing that Bissell suggests that an impracticability defense may 
be cognizable under Michigan law in some circumstances, we must turn to 
the question of whether under Michigan law, the defense of impracticability 
was appropriately presented to the jury under the circumstances involving 
a dramatic downturn in the market for farm equipment which led to the 
contract action before us in this case. The commentary to section 261 of the 
Restatement (Second) provides extensive guidance for determining when 
economic circumstances are sufficient to render performance impracticable. 
Comment d to section 261 makes clear that mere lack of profit under the 
contract is insufficient: “ ‘[I]mpracticability’ means more than ‘impractical-
ity.’ A mere change in the degree of difficulty or expense due to such causes 
as increased wages, prices of raw materials or costs of construction, unless 
well beyond the normal range, does not amount to impracticability since it 
is this sort of risk that a fixed price contract is intended to cover.” Comment 
d also provides:

A severe shortage of raw materials or of supplies due to war, embargo, local crop 
failure, unforeseen shutdown of major sources of supply, or the like, which either 
causes a marked increase in cost or prevents performance altogether may bring the 
case within the rule stated in this Section.
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More guidance is provided in Comment b to section 261. Comment b 
states: “In order for a supervening event to discharge a duty under this Sec-
tion, the non-occurrence of that event must have been a ‘basic assumption’ on 
which both parties made the contract.” Comment b goes on to provide that the 
application of the “basic assumption” criteria

is also simple enough in the cases of market shifts or the financial inability of one of 
the parties. The continuation of existing market conditions and of the financial situ-
ation of one of the parties are ordinarily not such assumptions, so that mere market 
shifts or financial inability do not usually effect discharge under the rule stated in 
this Section.

(Emphasis added). Comment b also provides two helpful examples. In Illus-
tration 3 of Comment b, A contracts to employ B for two years at a set salary. 
After one year a government regulation makes A’s business unprofitable and 
he fires B. A’s duty to employ B is not discharged due to impracticability and A 
is liable for breach. In Illustration 4, A contracts to sell B a machine to be de-
livered by a certain date. Due to a suit by a creditor, all of A’s assets are placed 
in receivership. A is not excused for non-performance under the doctrine of 
impracticability.

In our view, section 261 requires a finding that impracticability is an 
inappropriate defense in this case. The fact that IH experienced a dramatic 
downturn in the farm equipment market and decided to go out of the busi-
ness does not excuse its unilateral termination of its dealership agreements 
due to impracticability. IH argues that while mere unprofitability should 
not excuse performance, the substantial losses and dramatic market shift 
in the farm equipment market between 1980 and 1985 warrant the special 
application of the defense in this case. IH cites losses of over $2,000,000.00 
per day and a drop in the company’s standing on the Fortune 500 list from 
27 to 104. IH Brief at 7 (citing trial record). IH also put on evidence that 
if it had not sold its farm equipment division, it might have had to declare 
bankruptcy. While the facts suggest that IH suffered severely from the down-
turn in the farm equipment market, neither market shifts nor the financial 
inability of one of the parties changes the basic assumptions of the contract 
such that it may be excused under the doctrine of impracticability. Restate-
ment (Second) of Contracts, section 261, Comment b. To hold otherwise 
would not fulfill the likely understanding of the parties as to the apportion-
ment of risk under the contract. The agreement provides in some detail the 
procedure and conditions for termination. IH may not have been entirely 
responsible for the economic downturn in the company, but it was respon-
sible for its chosen remedy: to sell its farm equipment assets. An alterna-
tive would have been to terminate its Dealer Agreements by mutual assent 
under the termination provisions of the contract and share the proceeds 
of the sale of assets to Case/Tenneco with its dealers. Thus, we find that 
IH had alternatives which could have precluded unilateral termination of 
the contract. Further, application of the impracticability defense in this case 
would allow IH to avoid its liability under franchise agreements, allow Case/
Tenneco to pick up only those dealerships its sees fit and leave the remain-
ing dealers bankrupt. In such circumstance, application of the doctrine of 
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impracticability would not only be a misapplication of law, but a windfall for 
IH at the expense of the dealers.

We find this understanding of the doctrine of impracticability to be more 
consistent with Michigan law than the district court’s interpretation. In apply-
ing the doctrine of impossibility, the Michigan Supreme Court has repeatedly 
held that economic loss or hardship was not enough to excuse performance. 
See Sheldon, 319 Mich. at 408, 29 N.W.2d at 835 (a government regulation 
which placed a ceiling on the price of scooter bikes making their manufac-
ture unprofitable did not excuse performance on a contract for sale of scooter 
bikes); Chase, 241 Mich. at 484, 217 N.W. at 567 (increased labor, materials and 
construction costs due to the unexpected economic hardship brought on by 
World War I did not excuse performance even when performance cost some 
40% more than the contract price); and Milligan, 296 Mich. at 71, 295 N.W. at 
563 (market conditions which made the manufacture of bricks unprofitable 
did not excuse performance). As recently as 1986, this principle was recog-
nized by the Michigan Court of Appeals in In the Matter of Yeager Bridge Cul-
vert Co., 150 Mich. App. 386, 398, 389 N.W.2d 99, 104 (1986) (mere changes 
in market conditions which render performance unprofitable do not justify 
releasing a party from its obligation to perform). The fact that IH’s losses in 
this case involved millions of dollars does not change the scope of the doc-
trine as the proportional effect of those changes is equivalent to the hardship 
imposed on the small businesses in the impossibility cases just described.

In the end, IH simply asserts that it would have been unprofitable to termi-
nate its agreements with its dealers by invoking the six-month notice and other 
termination procedures embodied in the Dealer Agreement, or by sharing the 
proceeds of its sale of its farm equipment assets with dealers. This assertion 
does not excuse IH’s performance under the agreement.

As Bissell did not address the question of economic circumstances which 
excuse performance under the doctrine of impracticability and neither the 
case law of the Supreme Court of Michigan nor the Restatement (Second) 
of Contracts suggests that the economic circumstances in this case would be 
sufficient to excuse performance, we hold that while the Supreme Court of 
Michigan might recognize the defense of impracticability, it would not do so 
in the circumstances of this case as a matter of law. Accordingly, we find that 
the district court erred in permitting the defense of impracticability to go to 
the jury and that Wendt was entitled to a directed verdict on this issue as a 
matter of law.

III.

In its cross-appeal, IH asserts that the court improperly granted a directed 
verdict for Wendt on its other affirmative defenses. Specifically, IH objects to 
the court’s grant of a directed verdict on IH’s defense of frustration of pur-
pose, its defense based upon Section 2 of the Dealer Agreement and its defense 
based upon an implied covenant that the contract was not perpetual. We will 
address IH’s defenses seriatim.

a. frustration of purpose.

It is undisputed that Michigan law recognizes the defense of frustration 
of purpose. See Molnar v. Molnar, 110 Mich. App. 622, 625-626, 313 N.W.2d 
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171, 173 (1981) (allowing the defense of frustration of purpose in a suit to dis-
continue child support payments when the beneficiary child died). However, 
the district court in the instant case determined that the defense was unavail-
able. In making this determination, the court relied on section 265 of the 
Restatement (Second) of Contracts which provides:

Where, after a contract is made, a party’s principal purpose is substantially frus-
trated without his fault by the occurrence of an event the non-occurrence of which 
was a basic assumption on which the contract was made, his remaining duties to ren-
der performance are discharged, unless the language or the circumstances indicate 
the contrary.

In interpreting this provision, the district court relied on the Supreme Court 
of South Dakota’s analysis of this same defense when raised by IH in a suit by 
a dealer for breach of the same dealer agreement in Groseth Intl. v. Tenneco, 
410 N.W.2d 159 (S.D. 1987).

In Groseth, the court found that under the Restatement (Second), the 
defense of frustration requires the establishment of three factors. The first 
is that the purpose frustrated by the supervening event must have been the 
“principal purpose” of the party making the contract. Quoting section 265, 
Comment a, the court noted, “ ‘It is not enough that [the contracting party] 
had in mind a specific object without which he would not have made the con-
tract. The object must be so completely the basis of the contract that, as both 
parties understand, without it the transaction would make little sense.’ ” Id. at 
165. The court interpreted this passage to require an inquiry into the princi-
pal purpose of the contract and a finding that the frustrating event destroys 
the primary basis of the contract. Id.

According to the Groseth court, the second factor required under the 
Restatement is that the frustration be “substantial.” Once again quoting Com-
ment a to section 265, the court stated: “ ‘It is not enough that the transaction 
has become less profitable for the affected party or even that he will sustain 
a loss. The frustration must be so severe that it is not fairly to be regarded as 
within the risks that he assumed under the contract.’ ” Id. The court added, 
“[t]he fact that performance has become economically burdensome or unat-
tractive is not sufficient to excuse performance.” Id. (citations omitted).

Finally, according to Groseth, the third factor required to make out a 
defense of frustration under the Restatement is that the frustrating event must 
have been a “basic assumption” of the contract. See Restatement (Second) 
of Contracts, section 265 Comment a. In analyzing this element, Comment a 
states that the analysis is the same as under the defense of impracticability. Id. 
(referencing section 261, Comment b). . . . 

Applying these three factors in the instant case, the district court found 
that the primary purpose of the Dealer Agreement was stated in section 1 of 
the agreement. Section 1 provides,

The general purposes of the agreement are to establish the dealer of goods covered 
by this agreement, and to govern the relations between the dealer and the company 
in promoting the sale of those goods and their purchase and sale by the dealer, and 
in providing warranty and other service for their users.
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J. App. 506 (quoting agreement). The court interpreted this language to mean 
that the primary purpose of the agreement was to establish the dealership and 
the terms of interaction and was not “mutual profitability” as asserted by IH. 
Therefore, the court reasoned that a dramatic down-turn in the farm equip-
ment market resulting in reduced profitability did not frustrate the primary 
purpose of the agreement. Id. at 505-507. The court went on to suggest that 
continuity of market conditions or the financial situation of the parties were 
not basic assumptions or implied conditions to the enforcement of a contract. 
Id. at 507. Thus, following Groseth, it held that the doctrine of frustration was 
not applicable to this case. Id.

IH does not offer any arguments which challenge the correctness of the 
Groseth decision or the district court’s analysis. Rather, IH challenges the 
court’s finding that the primary purpose of the contract was not “mutual prof-
itability.” In our view, the district court had substantial grounds for so finding 
and we affirm the district court’s grant of a directed verdict for Wendt on 
the frustration defense. If IH’s argument were to be accepted, the “primary 
purpose” analysis under the Restatement would essentially be meaningless as 
“mutual profitability” would be implied as the primary purpose of every con-
tract. Rather, like the doctrine of impracticability, the doctrine of frustration 
is an equitable doctrine which is meant to fairly apportion risks between the 
parties in light of unforeseen circumstances. It is essentially an implied term 
which is meant to apportion risk as the parties would have had the necessity 
occurred to them. See Groseth, 410 N.W.2d at 166; Patch v. Solar Corp., 149 
F.2d 558, 560 (7th Cir. 1945), cert. denied, 326 U.S. 741, 66 S. Ct. 53, 90 L. Ed. 
442 (1945). In this case, the frustrating event was IH’s decision to sell its farm 
equipment assets and go out of that line of business. While IH might have 
determined that such a move was economically required, it may not then assert 
that its obligation under existing agreements are discharged in light of its deci-
sion.2 For these reasons, we affirm.

b. section 2 of the dealer agreement.

Section 2 of the Dealer Agreement provides, in relevant part:

The agreement shall cover all those items of agricultural tractors, machines, equip-
ment and attachments, which appear in the agricultural equipment price list issued 
by the company, and service parts for such goods. The company reserves the right 
to make additions to and eliminations from such list, including but not limited to 
reductions resulting from the discontinued production of a line or lines of such 
tractors, machines, equipment and attachments, without incurring any responsibil-
ity to the dealer.

2. In addition to an examination of whether the “primary purpose” of the contract was frus-
trated, Section 265 of the Restatement also requires that the frustrating event occur without the 
“fault” of the party seeking discharge. It does not seem to us a stretch to conclude that since the frus-
trating event was IH’s decision to sell its farm equipment assets without following the termination 
provisions of the contract, the frustration of the contract was IH’s fault. IH would of course assert 
that it had no choice but to sell the assets, but we have covered this ground before. Thus, IH’s fault 
in the frustration of its dealer agreements provides an additional reason for the inapplicability of the 
doctrine.
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J. App. at 545. IH asserts that this provision authorizes IH to completely with-
draw from the market. The theory is that if IH may withdraw some of its prod-
uct lines it may also withdraw all of them.

Authority is split as to whether IH’s asserted interpretation is correct. 
In J.I. Case Co. v. Berkshire Implement Co., No. S86-555, slip op. at 7-10 
(N.D. Ind. March 3, 1987) (following St. Joseph Equipment v. Massey-
Ferguson, Inc., 546 F. Supp. 1245 (W.D. Wis. 1982)), the court interpreted 
a provision very similar to section 2 of the Dealer Agreement as enabling 
the manufacturer to eliminate all its product lines and go out of busi-
ness. In Groseth, 410 N.W.2d 159 (S.D. 1987), however, the court read sec-
tion 2 of the same Dealer Agreement to allow IH to eliminate or change 
certain products or product lines, but not to eliminate its farm products 
altogether.

In the instant case, the district court followed the Groseth view of section 2 
of the Dealer Agreement and we find that interpretation to be the correct one. 
Section 2, by its terms, seems to be intended to allow IH to make shifts in its 
product lines and to discontinue product lines without changing the binding 
force of the agreement. We find it quite a stretch to believe that the parties 
intended this provision to function as an alternative means for termination of 
the contract. This interpretation is reenforced by the fact that the agreement 
provides specific conditions and provisions for termination. See J. App. 555-
561 (Section of the contract entitled “Termination of the Agreement”). As we 
find the court’s interpretation of section 2 of the agreement correct as a matter 
of law, we affirm.

c.  an implied term that the agreement was of 
limited duration.

Finally, IH asserts that the district court erred in refusing to find that 
an implied term of every dealership agreement is the ability of the manu-
facturer to go out of business. For this position, IH relies on dicta from the 
Supreme Court of Michigan in Lichnovsky v. Ziebart Intl. Corp., 414 Mich. 
228, 324 N.W.2d 732 (1982). The court in Lichnovsky, held that while it might 
be appropriate to imply a term for termination of an agreement when no ter-
mination provisions existed in the contract, it would not imply such a term 
in a contract which provided for termination of the agreement for cause. Id. 
at 414 Mich. at 242-243, 324 N.W.2d at 739-740. In response to the argument 
that the Court’s holding would create a perpetual franchise agreement, the 
Court stated:

There are relatively few enterprises that last even fifty or a hundred years, let alone 
forever. Just as an agreement for life employment (terminable for cause) is subject 
to the vicissitudes of human mortality, so too a franchise agreement is subject to the 
vicissitudes of the market[.] . . . 

At some point, that which Ziebart and Lichnovsky agreed upon may no longer 
be viable. The life of the subject matter of their agreement will be at an end.

414 Mich. at 243-244, 324 N.W.2d at 740. Using this language, IH urges this 
court to imply a term which would allow termination of a franchise agreement 
when the manufacturer goes out of business. IH cites as precedent for this 
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proposition Delta Truck & Tractor v. J.I. Case, Co., No. 85-2606, 1990 WL 
294415, slip op. at 2-3 (W.D. La. 1990), which, relying on Lichnovsky, holds 
that in the absence of a specified duration of performance in the contract 
a reasonable time will be implied. The court held that a reasonable time in 
the circumstance of the IH franchise agreement was the period in which IH 
manufactured farm equipment. Hence, the court implied a term that when IH 
ceased to manufacture such equipment, the agreement was terminated. We 
find the court’s invocation of Lichnovsky in Delta Truck misplaced as the Dealer 
Agreement, like the contract in Lichnovsky has provisions for its termination 
for cause. Following Lichnovsky would require that no term be implied when 
the contract itself provides the circumstances for its own termination in its 
termination provisions.

As noted above, courts will use their equitable power to imply terms into 
contracts in circumstances which would apportion the risk of loss as the par-
ties would have had they thought to include such a provision. See, e.g, Groseth, 
410 N.W.2d at 166; Patch, 149 F.2d at 560. In this case, the evidence supports 
the conclusion that while either party might have anticipated market shifts 
neither party anticipated that IH would go out of the farm equipment business 
completely. Implying a term which enables IH to terminate its franchise agree-
ment unilaterally without following the termination conditions of the agree-
ment and without incurring a breach places all the risk on the dealer. Rather, 
if economic circumstances require that IH leave the market for farm prod-
ucts, it should properly seek to terminate its agreement under the terms of the 
agreement. This is precisely the same conclusion the Lichnovsky court arrived 
at in determining that a franchise agreement was not terminable at will, but 
rather terminable only for cause by its terms. See Lichnovsky, 414 Mich. at 242-
243, 324 N.W.2d at 739-740. As there is no evidence which suggests that IH 
sought to terminate its agreement with Wendt by mutual agreement under the 
terms of the agreement, the district court properly granted a directed verdict 
for Wendt on this defense. . . . 

V.

As the district court erred in allowing the defense of impracticability of 
performance to go to the jury in this case under Michigan law, we reverse and 
remand for a new trial only on the question of damages for IH’s breach of its 
Dealer Agreement with Wendt. With respect to all other assignments of error 
by the parties, we affirm.

Ryan, Circuit Judge (dissenting).
The court has held that the district court erred in submitting the defen-

dants’ defense of impracticability of performance to the jury. I disagree.
The court concedes, correctly I think, that the Michigan Supreme Court 

“might” recognize the impracticability doctrine, but the court says, “it would 
not do so in the circumstances of this case as a matter of law.” . . . 

It appears that the majority opinion rejects the impracticability defense 
“in the circumstances of this case” because, in the court’s view, the eco-
nomic reverses confronted by International Harvester were not so “extreme 
and unreasonable,” severe, or catastrophic as to excuse performance of the 
franchise agreement with the plaintiffs. Although claiming to recognize that 
whether impracticability of performance has been proved is a question of fact 
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for the jury, Michigan Bean Co. v. Senn, 93 Mich. App. 440, 287 N.W.2d 257 
(1979), the court appears to disagree with the jury that International Har-
vester was confronted with economic circumstances sufficiently disastrous to 
justify discharge for impracticability. There were “alternatives,” the court says, 
“which might have precluded unilateral termination of the contract.” One 
such alternative open to International Harvester, the court suggests, might 
have been “to terminate [the] Dealer Agreements by mutual assent under the 
termination provisions of the contract and share the proceeds of the sale of 
assets to Case/Tenneco with its dealers.”

Whether the “alternative” the court suggests ever occurred to Interna-
tional Harvester’s management, or, if considered, was a feasible business solu-
tion, is entirely irrelevant on this appeal because it is the jury, not this court, 
that is empowered to determine whether International Harvester proved 
impracticability of performance as that defense was defined by the trial 
court.

The district court correctly recognized that the standard for determining 
whether there was a jury submissible issue of impracticability is set forth in 
Restatement (Second) of Contracts §261 (1981). . . . 

When all facts and reasonable inferences therefrom are taken in a light 
most favorable to International Harvester, they reveal a sudden, unforeseen, 
nationwide collapse of the farm implement industry so severe and so wide-
spread that International Harvester, after losing over $2 billion in four years, 
was faced, in its business judgment, with no alternative but bankruptcy or sell-
ing off its farm implement division. Those are the facts as we must view them 
for purposes of this appeal. The question for us, then, is whether “reason-
able people could differ” that those facts amounted to “an event, the non-
occurrence of which was a basic assumption on which the contract was made.” 
Restatement (Second) of Contracts, supra. Manifestly, they could. The major-
ity opinion is an indication of that.

Since there is nothing in the jurisprudence of the impracticability defense 
to suggest that a market collapse of the kind shown by International Harvester 
is not, as a matter of law, within the doctrine, we are not free to disturb the 
jury’s verdict.

Notes and Questions

1. Comparison of impracticability and frustration doctrines. While the doc-
trines of impracticability of performance and frustration of purpose are sepa-
rate grounds for relief from a contract, the elements of the doctrines are nearly 
identical. In fact, Professor Farnsworth refers to the Restatement synthesis of 
the two doctrines as “strikingly similar.” E. Allan Farnsworth, Contracts §9.7, at 
635 (4th ed. 2004). Both require the disadvantaged party to show: (1) substan-
tial reduction of the value of the contract (“performance is made impractica-
ble”; “a party’s principal purpose is substantially frustrated”); (2) because of the 
occurrence of an event, the nonoccurrence of which was a basic assumption of 
the contract; (3) without the party’s fault; and (4) the party seeking relief does 
not bear the risk of that occurrence of the event either under the language of the 
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contract or the surrounding circumstances. Compare Restatement (Second) 
§§261 (impracticability) and 265 (frustration of purpose). UCC §2-615 is simi-
lar (not surprisingly, as it predated the Restatement (Second), and was the 
model for those Restatement sections).

2. Increased cost as a basis for relief. Like the court in Karl Wendt Farm Equip-
ment, most courts have refused to grant relief under either the impracticability 
or the frustration of purpose doctrines to a party who seeks to avoid a contract 
that has become more expensive or less profitable due to change in market 
conditions. See, e.g., Seaboard Lumber Co. v. United States, 308 F.3d 1283 
(Fed. Cir. 2002) (buyers who contracted to purchase timber at fixed prices 
could not claim impracticability when slump in market prices made contracts 
unprofitable); Ecology Services, Inc. v. GranTurk Equipment, Inc., 443 F. Supp. 
2d 756 (D. Md. 2006) (allegations that shortage of steel led to increase in price 
of steel was not sufficient to establish impracticability that would excuse late 
delivery of garbage trucks).

As noted in the text before the Karl Wendt Farm Equipment case, however, 
the seminal impracticability case, Mineral Park Land Co. v. Howard, did grant 
relief due to a tremendous increase in cost of performance (10 to 12 times 
greater than anticipated) resulting from unexpected developments other than 
a change in market conditions. Other courts also occasionally find imprac-
ticability resulting from an unexpected event that causes an overwhelming 
increase in the cost of performance. See, e.g., Cape-France Enterprises v. 
Estate of Peed, 29 P.3d 1011 (Mont. 2001) (impracticability excuse granted 
after notice from government that underground water pollution plume had 
spread near seller’s land and that the drilling of a test well required by land 
sale contract could exacerbate groundwater contamination and expose seller 
to liability for “unquantifiable” amount of clean-up costs); Iannuccillo v. 
Material Sand & Stone Corp., 713 A.2d 1234 (R.I. 1998) (excuse granted for 
impracticability after discovery of unanticipated rock in area designated for 
excavation would have effectively increased cost of performance from $5,000 
to about $65,000).

3. Natural disaster or war as a basis for relief. Natural disaster or war have 
been the basis for claims of relief from a contract under the doctrines of 
impracticability and frustration, but here also the courts have been generally 
unwilling to grant relief. E.g., American Trading & Production Corp. v. Shell 
International Marine, Ltd., 453 F.2d 939 (2d Cir. 1972) (shipowners denied 
relief for increased expense under doctrine of impracticability when Suez 
Canal was closed due to war; while parties contemplated use of Suez Canal, 
that route was not basic assumption of contract and shippers were required 
to use alternative means when contemplated route became impracticable); 
Thrifty Rent-A-Car Systems, Inc. v. South Florida Transport, Inc., 2005 U.S. 
Dist. Lexis 38489 (N.D. Okla.) (nonoccurrence of hurricanes was not a basic 
assumption of rental car licensing agreement for business located in Florida; 
contract not excused by multiple storms). But see Opera Company of Boston, 
Inc. v. Wolf Trap Foundation for the Performing Arts, 817 F.2d 1094 (4th Cir. 
1987) (impracticability established when electrical storm caused power out-
age and safety concerns that led to cancellation of outdoor performance; dis-
senting judge would have denied relief because Wolf Trap failed to provide 
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for auxiliary power equipment and neglected to include contractual provision 
providing for relief due to power outage).

4. Impracticability based on terrorism. A variation of an impracticability claim 
based on war or hostilities can be found in a case related to the September 11, 
2001, terrorist attack on the World Trade Center in New York City. In Bush v. 
ProTravel International, Inc., 746 N.Y.S. 2d 790 (Civ. Ct. 2002), the plaintiff 
sought refund of a $1,500 deposit on a planned honeymoon safari trip sched-
uled for November 2001 even though the contract provided for refund of the 
deposit only if cancellation notice was received by September 14, 2001, and 
the plaintiff’s cancellation was not received until September 27, at the earli-
est. The plaintiff sought to excuse the late cancellation notice on grounds of 
impracticability due to travel and communication difficulties in New York City 
in the aftermath of September 11. In denying the defendants’ motion for sum-
mary judgment, the court noted that in addition to New York City being under 
a government-imposed state of emergency in the days immediately following 
September 11, the plaintiff alleged that damage to telephone systems made 
it almost physically impossible to place a telephone call from Staten Island, 
where the plaintiff had retreated, to the travel agent’s office in Manhattan. 
The court thus decided that the plaintiff should have the opportunity to prove 
temporary impossibility that would have suspended the cancellation date. Id. 
at 797. (See Restatement (Second) §269 on temporary impracticability and 
frustration.)

In Bush, the defendant travel companies asserted that the plaintiff was 
simply “skiddish [sic] to travel after September 11,” and that such concerns 
were an insufficient basis to excuse performance under the contract. Id. at 794. 
Should fears for personal safety after a terrorist attack constitute a valid basis 
for a claim of impracticability? See Restatement (Second) Contracts §261, cmt. 
d (performance may be impracticable because it will involve a risk of injury to 
person or property); but see 7200 Scottsdale Road General Partners v. Kuhn 
Farm Machinery, 909 P.2d 408 (Ariz. Ct. App. 1995) (conference organizer’s 
good faith apprehension of terrorism danger to attendees traveling by domes-
tic airlines because of 1991 United States involvement in hostilities in Iraq was 
not substantial enough to rise to the level of impracticability or frustration and 
excuse late cancellation of hotel; perception of danger must be “objectively 
reasonable”).

5. Destruction of thing or death of person necessary for performance. Where 
the difficulty in performance stems not merely from unprofitability of the 
enterprise, however, but from the physical impossibility or difficulty of per-
formance, there is somewhat more likelihood of excuse. If a particular person 
or thing is necessary for performance, the death or incapacity of the per-
son, or the destruction of the thing, will excuse performance. Restatement 
(Second) §262 (death or incapacity of person); Restatement (Second) §263 
(destruction of thing); UCC §2-613 (casualty to identified goods). See, e.g., 
CNA International Reinsurance Co. v. Phoenix, 678 So. 2d 378 (Fla. Dist. Ct. 
App. 1996) (whether or not drug usage contributed to death of actor River 
Phoenix, rule that death constitutes excusing impossibility of personal ser-
vice contract would be applied); Hilton Oil Transport v. Oil Transport Co., 
659 So. 2d 1141 (Fla. Dist. Ct. App. 1995) (tug charter contract would not 
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be discharged by seizure of both tug and charterer’s barge in a commercial 
dispute, but would be discharged by subsequent destruction of barge during 
storm). Cf. Warner v. Kaplan, 892 N.Y.S.2d 311 (App. Div. 2009) (death of 
buyer before close of escrow would not discharge contract to purchase coop-
erative apartment).

6. Role of foreseeability. What part should the element of “foreseeability” 
play in the court’s application of the doctrines of frustration or impracticabil-
ity, as reflected in either the common law or the Uniform Commercial Code? 
Some courts have tended to require a showing that the event complained of 
was at least unforeseen — perhaps even unforeseeable — at the time the par-
ties made their contract. Reflecting the traditional preference for self-protec-
tion over paternalism (it should be recalled that the parties seeking excuse in 
these cases tend to be significant commercial enterprises, not consumers or 
“Mom and Pop” stores), some courts have felt that any party who can foresee 
an adverse event has the burden of contracting for protection against it. See, 
e.g., Waldinger Corp. v. CRS Group Engineers, Inc., 775 F.2d 781 (7th Cir. 
1985) (in absence of provision otherwise, party assumed to bear burden of any 
risk foreseeable at time of contracting). Most courts, however, have held that 
relief under the doctrines of impracticability or frustration of purpose should 
not be denied simply because the event may have been foreseeable. As one 
court explained:

Foreseeability or even recognition of a risk does not necessarily prove its allocation. 
Parties to a contract are not always able to provide for all the possibilities of which 
they are aware, sometimes because they cannot agree, often simply because they are 
too busy. Moreover, that some abnormal risk was contemplated is probative but does 
not necessarily establish an allocation of the risk of the contingency which actually 
occurs.

Transatlantic Financing Corp. v. United States, 363 F.2d 312, 318 (D.C. Cir. 
1966). See also Ner Tamid Congregation v. Krivoruchko, 638 F. Supp. 2d 913 
(N.D. Ill. 2009) (noting that “unforeseeability” is question of degree and 
whether parties could have guarded against contingency; court rejects argu-
ment that housing market downturn of 2007 and its impact on real estate 
financing was unforeseeable); Comment c to Restatement (Second) §261 
(other factors may explain failure to expressly contract against foreseeable 
risk). The UCC does not in §2-615 expressly impose any “unforeseeability” 
requirement, although Comment 1 to §2-615 does refer to “unforeseen super-
vening events.”

7. Economic analysis of impracticability. In an important article applying 
principles of economic analysis to the doctrines of impracticability and frus-
tration of purpose, Professors Posner and Rosenfeld argued that the doctrines 
should be applied to assign the risk of the event to the “superior risk bearer.” 
When the contract specifically allocates the risk to a party, that party is the 
superior risk bearer. In the absence of a contractual provision, the risk should 
be assigned to the party who is in the best position to prevent the event from 
occurring, or if prevention is not possible, to minimize its consequences at the 
lowest cost, typically by purchasing insurance. Richard A. Posner & Andrew 
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M. Rosenfeld, Impossibility and Related Doctrines in Contract Law: An Eco-
nomic Analysis, 6 J. Legal Stud. 83 (1977). Judge Posner applied this approach 
in Northern Indiana Public Service Co. v. Carbon County Coal Co., 799 F.2d 
265 (7th Cir. 1986), to deny relief to a power company that sought to avoid a 
fixed-price contract for the purchase of coal due to escalating market prices. 
He held that a fixed-price contract is “an explicit assignment of the risk of 
market price increases to the seller and the risk of market price decreases to 
the buyer.” Id. at 278. Judge Posner contrasted the case before him with ones 
involving the destruction of crops:

Suppose a grower agrees before the growing season to sell his crop to a grain eleva-
tor, and the crop is destroyed by blight and the grain elevator sues. Discharge is 
ordinarily allowed in such cases. The grower has every incentive to avoid the blight; 
so if it occurs, it probably could not have been prevented; and the grain elevator, 
which buys from a variety of growers not all of whom will be hit by blight in the 
same growing season, is in the better position to buffer the risk of blight than the 
grower is.

Id. Do you agree with this approach? Why? How would it apply to Karl Wendt 
Farm Equipment? For criticism of Judge Posner’s opinion in the Northern In-
diana Public Service case, see Susan E. Wuorinen, Case Comment, Northern 
Indiana Public Service Co. v. Carbon County Coal Company: Risk Assump-
tion in Claims of Impossibility, Impracticability, and Frustration of Purpose, 
50 Ohio St. L.J. 163 (1989) (arguing for judicial consideration of totality of 
circumstances). The economic approach to impracticability is also criticized 
in Robert L. Birmingham, Why Is There Taylor v. Caldwell? Three Proposi-
tions About Impracticability, 23 U.S.F. L. Rev. 379 (1989).

It might be noted, incidentally, that despite the above-stated assumption 
by Judge Posner that excuse is (and should be, according to his analysis) “ordi-
narily allowed” in cases of crop destruction, some courts have been surpris-
ingly stingy with excuse in such cases. E.g., Clark v. Wallace County Coopera-
tive Equity Exchange, 986 P.2d 391 (Kan. Ct. App. 1999) (farmer not excused 
from contract to sell quantity of corn based on freeze which severely damaged 
his crop; corn to be delivered under contract was not specified to come from 
his land). The UCC in Comment 9 to §2-615 suggests that crop failure may be 
regarded as excusing either under that section or under §2-613 (“Casualty to 
Identified Goods”) where a farmer has contracted to sell “crops to be grown 
on designated land.”

8. Decision by judge or jury. The Restatement takes the position that a 
defense such as mistake, impracticability, or frustration of purpose should 
be decided by the court as a question of law, rather than being submitted to a 
jury for a finding of fact, as suggested by dissenting Judge Ryan in Karl Wendt 
Farm Equipment. The Restatement explains that treating the doctrines as a 
question of law will contribute to “stability and predictability of contractual 
relations.” Restatement (Second) of Contracts, §212, Comment d. Do you 
think having the courts assess claims of impracticability contributes, rightly 
or wrongly, to the frequent lack of success for the claimants on the grounds 
noted above?


